CAN INTERSTATE _ 
COMPACTS SUCCEED? 


PUBLIC POLICY PAMP 
_ HARRY D. GIDEO! 


THE UNIVERSITY OF CHICAGO PRESS 
ak 


CAN INTERSTATE 
COMPACTS SUCCEED? 


THE USES AND LIMITATIONS OF 
INTERSTATE AGREEMENTS 


MARSHALL E. DIMOCK 


Associate Professor of Public Administration 
The University of Chicago 
AND 


GEORGE C. S. BENSON 


Associate Professor of Public Administration 
The University of Michigan 


PUBLIC POLICY PAMPHLET No. 22 


HARRY D. GIDEONSE, Editor 


Vita 
| 


THE UNIVERSITY OF CHICAGO PRESS 
CHICAGO - ILLINOIS 


_ COPYRIGHT 1937 BY THE UNIVERSITY OF CHICAGO 
ALL RIGHTS RESERVED. PUBLISHED FEBRUARY 1937 


COMPOSED AND PRINTED BY THE UNIVERSITY OF CHICAGO PRESS 
CHICAGO, ILLINOIS, U.S.A. 


INTRODUCTION BY THE EDITOR 


Is there a middle road between the states and the national 
government? In the midst of the general debate about 
amendments to the federal constitution that either specifically 
broaden the powers of the federal government or limit those 
of the judiciary, the well-established interstate compacts are 
put forward as a possible alternative to impotent, devitalized 
states, on the one hand, and an overburdened national gov- 
ernment on the other. 

Can interstate compacts deal satisfactorily with problems 
that are too large for the separate state or beyond the power 
of the federal government? Can compacts serve—as the 
United States Chamber of Commerce has recently urged— 
as substitutes for constitutional amendments? Are present 
hopes well-founded, or are the possibilities of interstate co- 
operation something of a delusion? This pamphlet attempts 
to answer these questions in the light of American experience 
with interstate compacts already in force, and those under 
consideration. Its authors have had considerable experience 
with interstate co-operation, Professor Dimock as a partici- 
pant in the study of regionalism conducted by the National 
Resources Committee and Professor Benson as a former editor 
of State Government. They wish to acknowledge the valuable 
assistance of Mr. Claude E. Hawley, research assistant in 
public administration at the University of Chicago. 

This is the twenty-second of a series of Public Policy Pam- 
phlets which the University of Chicago Press is publishing. 
Frequently the scholarly journals give no attention at all to 
problems that have an acute public interest, while the ordi- 
nary magazines can print little but superficial comment. The 
University might well perform a valuable service by making 
available to the public whatever special training and informa- 
tion it may have at its disposal. The continuation of such a 
series will, of course, depend upon its reception by the public. 
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Perhaps it goes without saying that the authors of thes 
pamphlets are individually responsible for their views anc 
that they in no way involve the responsibility of the Univer- 
sity of Chicago. . : 
Harry D. GIDEONSE © 
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CAN INTERSTATE COMPACTS SUCCEED? 


I, NATURE AND SCOPE 


When the Constitution and the Supreme Court make it 
impossible for the federal government to act in crucial fields 
of social control, the question of providing a workable alterna- 
tive is removed from the realm of academic discussion and be- 
comes a matter of immediate and practical importance. The 
decision in the N.R.A. case was just such an instance. So, 
too, were the holdings regarding “‘hot oil,” restriction of agri- 
cultural production, and the “‘little N.R.A.” for the coal 
industry—all these efforts at federal control were invalidated 
by Supreme Court decisions. Assuming that economic and 
social problems such as those involved in these cases are to 
be dealt with by some governmental agency, what is it to be? 
The immediate rejoinder is, of course, that the Constitution 
could be amended, the review powers of the Supreme Court 
could be limited. Still another possibility, however, is that 
within the present distribution of power between the nation 
and the several states, an instrumentality can be found which 
is capable of dealing with problems of regional and national 
scope. The alternative that seems most obvious is the inter- 
state compact. It is provided for in the Constitution,™ has 
been tried throughout the entire course of American history, 
has been used for a wide variety of purposes, and seems to be 
a compromise solution of the federal-state conflict. 

The proper relationship between governmental subdivi- 
sions constitutes at once the oldest and the most presently 
perplexing of governmental problems. It appears under differ- 
ent names. People have fought and died for “‘states’ rights,” 
while others have made the supreme sacrifice for ‘“‘a national 
union.” In recent times many have contended that, due to 
the smallness of the states and to the sheer size and diversity 


t Art. i, sec. 10, par. 3: “No State shall, without the consent of Congress 
+... enter into any agreement or compact with another State, or with a 
foreign power... . . 
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of the United States, regional subdivisions are the logical 
government units and that the cultural attachments thereto 
are becoming so strong that fundamental reform must in- 
evitably take place.? 

As William J. Donovan has said, “Regional areas exist as 
the result of elementary physical and social conditions. Men 
living in the same area have identical forces of nature to com- 
bat, similar problems of adjustment to solve, and possess as a 
result common customs, viewpoints, and economic aims.’’3 
Unlike the smaller countries of the world, the United States 
is composed largely of regions heterogeneous in character. 
The densely populated East, the agricultural Midwest, the 
heavily forested Northwest, the desert-ridden Southwest, and 
the cotton-growing South each has problems peculiar to itself, 
the solutions to which are applicable nowhere else. Moreover, 
each of these sections is made up of many states which ob- 
viously must harmonize their activities in order to achieve 
the best possible solutions of their common problems. A 
finer balance of power must be developed between state and 
nation. This is one of America’s greatest needs. 

Citizens who are moderately inclined constantly look for a 
compromise between the extremes of overcentralization and 
local ineffectuality. The interstate-compact method, like the 
proposal that we create regional commonwealths, is such a 
middle-ground position. “Interstate compacts have been ex- 
tolled as a method of dealing with problems beyond the limited 
powers of the nation and the incongruous limits of the states. 
They have been urged not merely as an expedient but as a 
desirable substitute for national action.”4 Can we do with 
them all the things that popular majorities desire should be 
done? 

Social control cannot usually be made to succeed unless 
governmental action coincides with the geographical extent 
of the economic or social problem with which the public au- 

*Cf. W. Y. Elliott, The Need for Constitutional Reform (New York, 193 S)s 
chap. x; and Howard W. Odum, Southern Regions (Chapel Hill, 1936). 


3 “State Compacts as a Method of Settling Problems Common to Several 
States,” University of Pennsyloania Law Review, LXXX (1933), § 


4 “Compacts, Interstate,” Encyclopedia of the Social Sciences, 1V, 109-13. 
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thority is dealing. It would be difficult for General Motors to 
supply the needs of the entire country if it were permitted to 
have sales offices only in New England. The area of opera- 
tion needs to be the same as the situs of effective demand. 
This is clear to us when we think about such business enter- 
_ prises as the Bell Telephone Companies, Sears, Roebuck and 
Company, or even the United States Post Cffice. However, 
when the administrative areas of government are concerned, 
certain preconceptions are likely to affect the reasoning 
processes with which we judge other fields of administrative 
action. Some people are predisposed toward the territorial 
subdivision of governmental power because they wish to keep 
government weak in relation to business; others because they 
oppose bigness in general and feel that size can be limited in 
government if not in other social institutions. 

From the standpoint of strict logic, that governmental 
body should take jurisdiction whose area most nearly cor- 
responds to the confines of a given problem. This being the 
case, there are some areas of social control within which the 
federal government and it alone can be expected to proceed 
with anything like administrative effectiveness. On the other 
hand, there are many governmental programs which definite- 
ly adhere to local and state jurisdictions. However, there is 
also a large middle ground—a realm of debate and disagree- 
ment—between the respective jurisdictions of state and 
nation. 

At the present time the most important disputed areas of 
activity are the conservation of natural resources and the 
control of business and industrial activities. Is the interstate 
compact an effective device for controlling these fields? 

The interstate compact is an agreement between two or 
more states requiring congressional approval. Jane Perry 
Clark suggests that there are three major occasions on which 
compacts will surpass their alternatives in a satisfactory 
working-out of the problems at hand.’ They are: (1) when 
Congress for some reason fails to act, even though there may 
be no constitutional obstacles to such action; (2) when the 


5“Tittle Americas: Innovations in Government by Interstate Com- 
pacts,” Survey Graphic, XXV (January, 1936), 36-38. 
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weight of constitutional provisions and judicial interpreta 
tion have proved so heavy as to prevent effective action either 
by federal or state legislatures; and (3) for co-operative state 
action on a regional basis in situations where action by the 
federal government is specifically barred. 

In short, anything that is not suitable either to individual 
state action, on the one hand, or to completely centralized 
control, on the other, might conceivably be acted upon by the 
states particularly interested, acting as a group. Recent com- 
pacts and proposals for compacts show an increasing realiza- 
tion of the possibilities in this method.° The more recent de- 
velopments in the field include the northeastern states’ ad- 
vance toward the establishment of minimum standards of 
labor legislation by interstate compacts; the proposal for 
joint state control of tobacco production in the Southeast; 
the compact to conserve oil and gas, which pledged the signa- 
tory states to enact suitable legislation and which set up an 
advisory Interstate Oil Compact Commission following the 
Supreme Court’s adverse decision in the “hot oil” case; and 
several others of importance. 

Not only is it in the interest of administrative efficiency 
and effectiveness that co-operation is desirable but in the 
interest, as well, of industries and individuals within the 
state. For instance, the purpose of interstate compacts with 
respect to labor legislation “is to remove unfair differentials in 
the labor laws of the different states, to assure more adequate 
protection for employees in these states, and to give greater 
permanence to the legislation enacted.”? Uniformity in labor 
laws of comparable industrial states is necessarily of interest 
to manufacturers, while uniform standards regarding condi- 
tions of employment are equally as important to the workers. 
Standardized regulatory measures in the field of labor legisla- 
tion will discourage the expensive movement of factories from 
states of high standards to those of low ones, and it should 
also mitigate sectional unemployment. An additional con- 


6 Cf. C. Herman Pritchett, “Regional Authorities through Interstate 
Compacts,” Social Forces, XIV (December, 1935), 200-210. 


7 Ethel M. Johnson, “Legislative Levees,” State Government, VIII (July, 
1935), 151. 
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sideration is found in the fact that legislation enacted under 
an interstate compact is presumably of a more permanent 
nature than that enacted by a single state, since once a state 
has ratified a compact, it is morally obliged to observe the 
provisions of the agreement until the time which has been 
provided for general reconsideration of its terms. 
The forms which compacts take fall into four major classi- 
fications: 


1. A uniform statute preserved by compact, a type best suited 
to settling land titles and other questions requiring the preserva- 
tion of a statute unaltered for a stated period. 

2. A statute by each state granting reciprocal authority or 
jurisdiction to certain officials but not requiring uniform regula- 
tions. 

3. Establishment of separate commissions, acting jointly, em- 
powered to make uniform regulations by joint action, subject to 
each state’s approval. This form is especially useful for compacts 
dealing with taxes or regulatory laws. 

4. Establishment of a single administrative commission, em- 
powered to make regulations, subject to each state’s approval. 
This method is often hampered by interstate jealousies and dis- 
trust, yet, when an agreement can be reached, it is to be preferred 
to the other three forms. 


There are several methods of dealing with interstate mat- 
ters that constitute possible alternatives to interstate com- 
pacts.? We need to consider these before appraising the 
value of the compact method. There is, in the first place, that 
type of interstate co-operation which results in the establish- 
ment of uniform laws, uniform regulations, or uniform meth- 
ods of administration. Such effort may spring from state ac- 
tion alone or, as in the case of certain technical activities, may 
develop co-operatively with federal departmental agencies. 
Congressional consent is not necessary for this type of agree- 
ment. The weaknesses of such a method, as applied to highly 
controversial problems of social and industrial control, are 


8 Cf, Ernest L. Averill, State Government, VIII (June, 1935), 6, reprinted 
from the New York Times of April 14, 1935. 


9 Charles J. Calrow, “Interstate Cooperation,” National Municipal Re- 
view, XXV (August, 1936), 448-49. 
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obvious however. There is no reason to believe that such an 
agreement will have any degree of permanency. Further, 
there is no certainty that the regulations suggested will be ac- 
cepted by a sufficient number of states to make them effective. 
Finally, there would be no necessary uniformity in the meth- 
ods of enforcement. 

Second, there are state relations which are reciprocal in 
nature, and which probably do not need federal consent or 
approval. Each state acts individually, usually providing 
some sort of grant of privilege or license by the legislature of 
one state to the citizens or officers of other states in return for 
similar privileges or authority for its own citizens by the other 
states. Reciprocal recognition of professional registrations 
or of “close pursuit” privileges of police officers are examples. 
The obvious penalty for nonconformity to such an agreement 
is, of course, the withholding of the same rights and privileges 
from the states which refuse to enact or enforce similar legisla- 
tion. An element of enforceability, somewhat limited in 
scope, is thus provided in this method. 

In case of two or more states undertaking a joint enter- 
prise of a physical nature—such as the building of an inter- 
state bridge—a simple contractual relation usually exists be- 
tween the states, and neither functions as a governing unit. 
The states may by agreement regulate the use of the utility, 
but the collective action proceeds no farther. The states’ posi- 
tion in such an enterprise is analogous to that of partners in 
business. No act of sovereignty is involved. Either party to 
the enterprise may sue upon the contract. The suit would 
come within the jurisdiction of the Supreme Court not be- 
cause of the nature of the activity but because of the nature 
of the litigants. 

Another method of utilizing the compact device is one that 
in many ways resembles the simple contractual relation just 
described. The states may, by treaty and with the approval 
of Congress, engage in a joint enterprise administered by a 
governing body separate and distinct from the administrative 
departments of the co-operating states. Since this body may 
have regulation-making authority, and since the individual 
States may not force the commission to do anything contra- 
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vening the rules laid down in the treaty, some sovereignty is 
thereby relinquished. The controlling unit thus set up ac- 
quires none of the general attributes of sovereignty itself, 
however, and an aggrieved state has recourse through the 
courts without directly involving another sovereign state in 
the proceedings. The chief difficulty with this sort of an 
arrangement is, of course, the fact that the commission can 
have no more authority than that specifically delegated to it. 
The interstate compact resembles such interstate agree- 
ments, and yet it is different. How different it is and how 
serviceable it may become in the future will be clearer after 
we have considered the record presented in the next section. 


II. HISTORY OF INTERSTATE COMPACTS 


In this section it is our purpose to determine how much 
support America’s century and a half of experience with the 
compact method gives to the possibilities of extensive use of 
compacts outlined in the preceding section. Are the legal 
highways sufficiently clear to permit a prediction of a success- 
ful journey for compact enterprises? How does the most im- 
portant single power on questions of American federalism— 
the Supreme Court—view compacts? What has been the atti- 
tude of Congress toward this method of joint state action? 

Congress has been extraordinarily free from jealousy of 
any possible encroachment on federal power by the compact 
route. We have record of seventy cases in which Congress 
has formally consented to interstate compacts,’? and there 
are other cases in which the courts have implied congres- 
sional consent from ordinary federal legislation. For example, 
Congress by the creation of federal district courts and post 
offices has tacitly accepted a Virginia~-Tennessee boundary 
agreement which never received formal federal approval. On 
no occasion has Congress refused approval of a seriously sug- 
gested interstate compact. Several times Congress has given 
general consent in advance to prospective joint state action 
on such matters as conservation, crime control, and tobacco 
compacts. 


10 See a list prepared by Miss Evelyne Sparling which appeared in State 
Government, June, 1936, pp. 118-21. 
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Similarly, the courts—especially the Supreme Court— 
have gone out of their way to be friendly to the interstate 
compact. mode of action. In a number of cases the Supreme 
Court has suggested that interstate agreement would be a 
more satisfactory method of handling certain problems than 
the interstate litigation at that time before the Court. Al- 
though the Constitution expressly provides (art. i, sec. 10) 
that “‘no state shall, without the consent of Congress, ... . 
enter into any agreement or compact with another state,” 
the Court has liberally and sensibly said that congressional 
consent is not required if the agreement is of a business na- 
ture." Mr. Northcutt Ely” gives a list of eighteen such ar- 
rangements, and there are doubtless many more. 

With these favorable congressional and court attitudes, we 
should expect to find that interstate compacts had become an 
important part of the mechanism of American federalism. 
Actually, this is not as yet the case, although in recent years 
compacts have achieved increasing importance. If we take 
the list of seventy recorded cases of formal congressional con- 
sent to compacts, we find no record of state action in twenty- 
five instances. Many of the agreements into which states 
have entered have been of minor importance. For example, 
up to the legislative sessions of 1936, there were only eight 
compacts in the field of crime control—certainly an important 
state problem—and all eight were concerned with questions 
of boundary jurisdiction alone. Twenty-four compacts which 
had received congressional consent dealt with boundary-line 
problems—troublesome, but not important. Eighteen were 
concerned with apportionment of water or other water- 
supply problems—more important, but still not of primary 
significance. Six were concerned with interstate bridges—a 
matter which has frequently been handled by interstate agree- 
ment without formal congressional consent. 

™ This point of view is controverted by some writers who feel that the 
Supreme Court statements are merely dicta since congressional consent 
existed by implication. See Judge Richard Hartshorne, “Intergovernmental 


Cooperation—the Way Out,” New Jersey Law Review, II, 10. In any event, 
it is probably wise and certainly not difficult to secure consent. 


* Oil Conservation through Interstate Agreement (Washington, 1933), pp- 
389-93. 
[8] 


This enumeration of relatively unimportant matters does 
not, however, tell the whole story. Of these seventy cases of 
formal congressional consent, all but seventeen have occurred 
in the twentieth century. In a sense the compact may be 
called a twentieth-century legal device—made necessary 
by the increasing economic interdependence of our states and 
the increasing facility of transportation across state lines. 
This economic and mechanical interdependence is reflected 
in the type as well as the number of interstate compacts. 
Most of the nineteenth-century compacts dealt with adjust- 
ment of boundary lines; whereas the twentieth-century com- 
pacts are concerned with apprehension of fugitives from jus- 
tice who are using modern mechanical devices to cross boun- 
dary lines, with construction of interstate utilities, and with 
control of production. 

Most spectacular of the accomplishments of the twentieth- 
century compact has been the New York Port Authority, first 
approved by Congress in 1921. Under the terms of this com- 
pact (and subsequent amendments) New York and New 
Jersey have created an actively functioning interstate mecha- 
nism. An equal number (originally three, now six) of com- 
missioners are appointed by the governors of New York and 
New Jersey, to constitute the New York Port Authority. 
The Authority is a body corporate and politic “with full 
power and authority to purchase, construct, lease, and to 
operate any terminal or transportation facility within said 
district; and to make charges for the use thereof; and for any 
such purposes to own, hold, lease and/or operate real or per- 
sonal property, to borrow money and secure the same by 
bonds or by mortgages upon any property held or to be held 
by it” (Port Authority Compact, Part VI). 

With this mandate from two states and Congress, the Au- 
thority has cut a wide swath in the development of New York 
Harbor. As of March 31, 1936, it had borrowed more than 
$180,000,000. Projects which it has constructed or is operat- 
ing or constructing include the famous George Washington 
Bridge, the Holland Tunnel, Midtown Hudson Tunnels, the 
Bayonne and Arthur Hill bridges, and an inland terminal. 
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+ 
Practically all of construction costs will ultimately be liquidat- 
ed by charges for use of these facilities. | 

Critics have indicated that the New York Port Authority 
has been very successful in a business way but has failed to 
accomplish the real job for which it was created—the unifica- 
tion of New York and New Jersey transportation facilities, 
especially the forcing of the railroads into the use of joint 
facilities. There is undoubtedly truth in these charges. The 
Port Authority has demonstrated that interstate utilities can. 
be built on the basis of interstate compacts. Numbers of suc- 
cessful bridge compacts elsewhere support this generalization. 
But the Port Authority has largely failed in its main job be- 
cause of lack of power to force conflicting interests of inter- 
state and foreign commerce into line—a weakness which is ap- 
parently inherent in the compact mode of government, where 
there is no use of federal power to support the states which 
are parties to the compact. 

Another use of the compact which has attracted wide atten- 
tion in recent years is the apportionment of the waters of the 
Colorado River. Seven states, concerned with the use of 
water of the Colorado River for irrigation, domestic use, and 
other purposes, began in 1921 an effort to apportion the 
water. This effort failed of accomplishment chiefly because of 
the inability of Arizona and California to agree on a division 
of the water reserved for the lower basin states (Arizona, 
California, and Nevada). Congress finally undertook to di- 
vide the water in the Boulder Canyon Project Act of 1928. 
Arizona has not yet agreed to the proposed division and has 
on several occasions attempted to stop construction of Boul- 
der Dam and of the Parker Diversion Dam. Some delay has 
resulted but the Supreme Court has not viewed Arizona’s 
contentions favorably, and the work has proceeded. 

It cannot be denied that the Colorado River episode, like 
that of the New York Port Authority, augurs little good for 
the interstate compact as a means of settling serious conflicts 
of interests between states. An able summary of the situation 
by a technical committee on regionalism to the National Re- 
sources Committee concludes that lack of information as to 


[10] 


the real future water needs of the state and “natural rivalry” 
were the major causes of difficulty. 

Since this essay is not a government document, we can per- 
haps probe further into “natural rivalry” as it affects the com- 
pact method of action. Numbers of leading Arizonans have 
made private assurances that the economics of water use lends 
little support to Arizona’s demands. The politics of water use 
has, however, lent strong support. What could be easier for 
a candidate for re-election to governorship or legislative seat 
in Arizona than to boast that he had “‘saved Arizona’s water” 
from a grasping, too rapidly growing, overbearing California? 
Study of the political history of the compact in Arizona seems 
to confirm this interpretation—that Arizona politicians were 
using the issue largely for political purposes. 

In the usual representative government the man who op- 
poses the general interest for the sake of political capital in 
his own constituency can easily be defeated by votes from 
other districts. But the rule in compact government, as in 
international affairs, is that unanimous consent must be 
secured, Politicians from one state may upset the applecart for 
all the states. This weakness in the compact method has not 
occurred in the case of the New York Port Authority, where 
the agreement of a majority including at least one-half the 
commissioners from each state is required; but, as we have 
seen, the Port Authority has worked in less controversial 
fields. 

More recently, a new field of governmental action—control 
of production—has tried out the compact method. Since 
1935, Colorado, Illinois, Kansas, New Mexico, Oklahoma, and 
Texas have been controlling oil production in accordance 
with certain figures suggested by federal agency. It is too 
early to appraise the effectiveness of this compact as yet. 
California has stayed out, in part for reasons like those of 
Arizona in the Colorado River case. Some Texans are restive 
under Oklahoma’s apparent influence, but the oil industry as 
a whole is still backing the compact. 

A similar effort for regulating and controlling the produc- 
tion of tobacco was begun in 1936, but so far there has been 
state action in Virginia alone. There has been earnest agita- 
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tion for several years to secure the adoption of interstate 
labor compacts in the fields of minimum wages, hours of labor, 
and child labor. Representatives of the New England states, 
the Middle Atlantic states, Wisconsin, and occasionally other 
midwestern and southern states have made determined and 
able efforts to arrive at agreements. A minimum-wage com- 
pact (which is now probably unconstitutional) has been rati- 
fied by Massachusetts and New Hampshire. 

It seems probable, however, that the interstate labor com- 
pact movement must be written off as a failure. It has not 
brought the lower-standard southern states into the picture; 
it has relied too heavily on the United States Department of 
Labor to be able to use the war cry of states’ rights effective- 
ly; and the Supreme Court has (on grounds which have noth- 
ing to do with compacts) knocked out its most important 
measure. 

In a less controversial field some real progress has been 
made. The Interstate Commission on Crime, acting in pur- 
suance of a blanket advance consent of Congress to “inter- 
state compacts in control of crime” has drafted a number of 
measures which received favorable approval in several legis-_ 
latures in 1936. Most of the measures were uniform and 
reciprocal laws rather than compacts, but a compact for 
supervision of parolees and probationers from out of state 
was most cordially approved. 

The experience with uniform laws as an alternative to in- 
terstate compacts has been encouraging, but is subject to the 
qualifications noted in Section I. The National Conference 
of Commissioners on Uniform State Laws has drafted and 
approved more than fifty laws which have been adopted by 
an average of twelve states apiece. The leader is the Uniform 
Negotiable Instruments Act, which has been adopted in all 
the states. The number of acts adopted in each state varied 
in 1934 from two in Texas to thirty in Wisconsin. 

Thus far, uniform laws have demonstrated their usefulness 
largely in the field of commercial law, property law, and civil 
procedure, although a few important excursions have been 


13 Cf. e.g., Morehead v. Tipaldo, 298 U.S. 587 (1936), invalidating a New 
York State minimum-wage law. 
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"made into the fields of domestic relations and public law. 
Modification of these uniform laws by individual states has 
been serious in a few jurisdictions but not widespread. An 
average of twelve adoptions per state is, of course, very low. 
‘Canadian experience shows a much greater percentage of pro- 
vincial adoptions. It is clear that the American Commission- 
ers on Uniform State Laws are too far dissociated from the 
functioning processes of state government. Few of the com- 
missioners on uniform state laws are state officials or legis- 
lators in a position to secure the enactment of the uniform 
measures which they propose. 


Ill. ADVANTAGES AND DISADVANTAGES 


It remains to determine the possibilities of the interstate 
compact in the light of its history and of the difficulties en- 
countered to date. Our problem is rather well defined. We 
have seen, on the one hand, that the United States, large in 
area, federal in organization, urgently needs some regional 
technique to handle matters which are too large in scope for 
state action and too small for national. On the other hand, 
we have considered the interstate compact as one such means 
of regional co-operation. Is there any hope for the compact if 
its past record is projected into the future? Or do other forms 
of action, as yet almost untried, hold better promise for effec- 
tive regional organization? 

An answer to these fundamental questions cannot be ar- 
rived at without a rather careful examination of the problems 
involved in the setting-up and execution of interstate com- 
pacts. If these problems are insurmountable, or seem to draw 
all effectiveness from the compact device, other alternatives 
must be sought. If, however, the difficulties are on the whole 
remediable by minor revisions and adjustments, Americans 
may be able to pin some hope on the compact method for 
social, political, and economic amelioration. 

Objectors to the compact technique rarely fail to point out 
that the compact is “doomed before it starts.” It is certainly 
true that there are strong inhibitory influences in the very 
process of formulating interstate compacts. The prescribed 
procedure is cumbersome. Not only is there fear among 
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industrially competitive states that any agreement to which 
they might come would be used to their disadvantage by 
other parties to the compact but there are also within each 
state nonpolitical pressure organizations that may find a pro- 
posed compact distasteful. Such hostile organs seldom hesi- 
tate to use lobbies and whatever other means they have at 
their disposal to thwart agreements that might otherwise be 
arrived at. In any interstate plan, furthermore, it is the 
sovereign states that must be dealt with. And what is more 
jealous of its rights and prerogatives than a sovereign of any 
kind! It is not too much to say that many of the same diffi- 
culties are encountered in negotiations among states of the 
Union that are met with in international groups such as the 
League of Nations. The method employed in drawing-up and 
subjecting to ratification an interstate compact is in many 
significant respects comparable to the treaty-making process 
in international relations. Both are subject to a variety of 
hazards during the stages of negotiation and ratification, and 
both may be practically nullified by a small state’s obduracy. 
In general it may be said, however, that matters on the ad- 
ministrative level (i.e., those that can be dealt with rationally 
and objectively, involving little or no conflict of interest) are 
much more likely to be the subjects of successful interstate— 
or international—agreements than are those on the political 
or emotional plane. 

This last point mitigates much of the preceding objection. 
Granted that there are real difficulties in effecting agreement 
among states, even when it is to their interest to make sacri- 
fices with a view to settling common problems, there is a cer- 
tain type of problem which has been and apparently can be 
dealt with very successfully by the states acting jointly. It is 
usually possible for a state to get other states to band with it 
in a co-operative attempt to stamp out crime, a project in- 
volving no interstate competition or rivalry. We may hope 
on such evidence that it is only a matter of time before other 
objectives, equally impossible of attainment through indi- 
vidual state facilities, will be brought within the compass of 

“rational” co-operation by state officials. The wise use of na- 
tural resources is becoming the subject of more and more 
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such covenants, making effective what before the time of 
Theodore Roosevelt were only dreams. There seems good 
reason for optimism as the scope of the device is actually en- 
larged and previous obstacles melt before an earnest desire 
for co-operation. 

Once past the stage of formulation, the compact must 
justify its existence by effectiveness. Execution is beset with 
difficulties. Critics of the interstate compact urge that states 
may, because of their sovereign characteristics, avoid carry- 
ing-out the agreement, chiefly by enacting legislation that 
cunningly violates the spirit of the compact without per- 
ceptibly affecting the letter. Such behavior is usually incited 
by hostile groups who, unsuccessful in their attempts to pre- 
vent ratification, carry on the fight even after their state has 
signified its willingness to uphold the agreement. Their activi- 
ties go on forever, or at least until they are satisfied or their 
hopes completely dashed. As the character of state legis- 
latures is changed by elections, new attitudes are bound to de- 
velop, and states originally friendly to a compact may be- 
come hostile to it almost overnight. 

In certain special fields, such as labor legislation, adminis- 
trative difficulties are incurred if a sufficient number of states 
do not agree to enter the compact. In so far as ultimate labor 
markets are not regional but national, progress by compact 
would require adherence of many states to the labor compacts 
and would probably give a differential advantage to those 
which failed to adhere. The process in such a case might be as 
slow as amendment of the Constitution. It is further pointed 
out that even in the sphere of labor legislation, to which it is 
outstandingly adaptable, the compact, like other legislation, 
is narrowly limited in its possibilities of improving the stand- 
ard of living. It, too, will defeat its own ends if it unduly in- 
creases the operating costs of industry and thus causes un- 
employment. 

Such are the administrative pitfalls. It does not naturally 
follow that the device must be abandoned altogether. These 
hindrances to the carrying-out of a compact may not be 

™ Cf. Paul H. Douglas, Theory of Wages (New York, 1934), chaps. xii 
and xiii. 
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peculiar to the compact alone. Further, it is still possible t 
hope that these difficulties may be overcome, just as those at 
the initial stage may be. As was suggested above, any prob- 
lem that concerns political freedom, emotional and “irra- 
tional” competition, rivalry, and even jealousy, will necessari- 
ly be difficult of solution. It will be difficult whether it is met 
by compact or by any other device for securing common ac- 
tion for a common end. Once the conflicts of interest disap- 
pear or fail to play a crippling role, however, the interstate 
compact seems to be one of the best possible devices from 
the administrative standpoint, providing as it does a substi- 
tute for litigation before the courts in a field where continu- 
ous and adapting administration is required. That there is 
reason to hope for more satisfactory execution of present and 
future covenants is in part demonstrated by the recent im- 
provement along such lines in the Colorado River Compact, 
the compacts of the Interstate Crime Commission of the 
Council of State Governments, the proposed minimum-wage 
compact of the New England states, and by the already 
established effective operation of the New York Port Au-! 
thority. 

Another charge commonly brought against compacts is the 
one of inflexibility. Flexibility and ease of amendment, so 
vital to social legislation in particular, could not very well 
exist as part of a compact between sovereign states, which, 
above all else, must be treated exactly alike in every respect. 
Such rigidity and universality might conceivably lead to a. 
situation in which a state would have to lower its standards | 
in order both to conform to the statute and to compete with. 
its fellow-signators. It is claimed that rigidity is desirable, if 
not absolutely indispensable, in such fields as commercial law, 
uniform statutes, interstate crime-law enforcement, tax re- 
form, and perhaps labor law. Nevertheless, without a certain 
allowance for discretion and alteration of detail, any adminis- 
trative venture is almost sure to be unbusinesslike, for it will’ 
lack independence, initiative, and coercive authority. To: 
meet this charge of inflexibility, the oil and labor compacts) 
include provision for periodical revision. 

Great, too, are the worries of those who have chosen to 
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treat the subject of compacts from the enforcement angle. 
What is the remedy, they ask, if a state wilfully fails to act 
in accord with the agreement? There is doubt that a sovereign 
can be forced to do anything against its will. A defaulting 
state may be subject to a decree of specific performance at 
the suit of a promisee state, “but this would raise anew the 
vexing problem of enforcement of judgments against a state. 
While the Supreme Court has developed a variety of equitable 
remedies in interstate suits, it has never been squarely faced 
by the problem of execution against a recalcitrant member of 
the Union.’’*5 There is little question about the fact that 
penalties for failure to enforce the compact are still largely in 
the realm of theory. “To say that one sovereign state may 
compel specific performance by suit against another sovereign 
state,’ says one commentator, “is to say precisely nothing 
as far as the realities of social legislation are concerned.”’*® 
The prerogatives of sovereign states are, to be sure, blocks to 
co-operation by compact, just as to any other form of multi- 
state action. In practice, however, there has not been a case 
on record in which a state of the Union has steadfastly refused 
to obey the decision of the Supreme Court in an interstate 
suit. It seems unlikely, in view of this history, that a lack of 
sanctions will render legal remedies against delinquent states 
inefficacious. Besides, the Supreme Court has said that when 
Congress has given its consent to a compact, it is likewise 
given power to enforce it.‘7 The evidence of experience seems 
to justify the conclusion that the “unenforceability of com- 
pacts” argument has been overemphasized, and that, in real- 
ity, the success or failure of a compact depends only to a very 
minor degree upon whether it can be legally enforced. 
It has recently come to be recognized that the future of 
interstate compacts is very significantly tied up with federal 
ts “A Reconsideration of the Nature of Interstate Compacts,” Columbia 
Law Review, XXXV (January, 1935), 87. 
% Clark, op. cit., p. 60. 
"1 Virginia v. West Virginia, 246 U.S. 565. Mr. Chief Justice White, 
speaking for the Court (at p. 601): “‘It follows as a necessary implication that 
the power of Congress to refuse or to assent to a contract between states 


carried with it the right, if the contract was assented and hence became 
operative by the will of Congress, to see to its enforcement.” 
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action. In a passive way, Congress has always had some 
measure of control over compacts, by virtue of its constitu- 
tional power to accept or reject, explicitly or impliedly, any 
agreement into which the several states might enter. The 
rule that has guided Congress and the Supreme Court in de- 
termining how to treat a given convenant seems to be this: 
All compacts or agreements which appreciably increase or 
decrease the political power of the participants are void; all 
others are voidable at the option of the national government, 
but consent thereto may be inferred from silence and acquies- 
cence,* 

But this passive role is not enough. Ancillary federal con- 
trol can actively insure the effectiveness of compacts. A fed- 
eral law might very well be enacted under which a state 
participating in a compact would be permitted to apply the 
standards set by the agreement to goods coming from without 
the state. Minimum-wage compacts, for example, might thus 
be made with less fear of unfair competition from sweatshop 
states. Writes Professor Macmahon: 


On the administrative side, even more than on the judicial side, 
compacts are likely to draw strength from national infusions. This 
will be true even if interstate agreements go further than in the past 
in creating genuinely cohesive, autonomous agencies of regional 
jurisdiction. Pregnant possibilities of course exist... . . 3 


Not only do the possibilities exist, but in recent times some 
of them have been tried, with significant results. For in- 
stance, the federal government attempted to remove the pro- 
tection of interstate commerce from the shipment of oil in 
violation of the oil compact. The attempt was held unsound 
on grounds not directly pertinent to the matter of joint 
federal-state action. In fact, the Court’s decision implied 
that Congress had the power to interdict the transportation 
of petroleum shipped in excess of state-fixed quotas.?° Ad- 
ministrative agencies of the federal government are an im- 


** Andrew A. Bruce, “The Compacts and Agreements of States with One 
Another and with Foreign Powers,” Minnesota Law Review, I, 500. 


«9 “Compacts, Interstate,” Encyclopedia of the Social Sciences, IV, 111. 
* Cf. Panama Refining Co. v. Ryan, 293 U.S. 388 (1935) 
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dortant cog in the present oil compact. Even more significant, 
serhaps, was the Court’s favorable view of the Ohio law 
which in effect regulated the conditions of work in Alabama 
inder which shirts to be sold in Ohio were made. The law 
was permitted by previous congressional legislation, which 
withdrew immunity of interstate commerce from the articles 
in this case designated as prison-made) specified by the Ohio 
aw. Through such steps as these, control by joint federal- 
state action becomes an accomplished fact. Apparently, Con- 
sress and a state, acting together, can control manufacturing 
methods which affect commerce between states." We are in- 
lined to believe that ancillary federal control may prove 
*xtremely important to the future of interstate compacts. 

In conclusion, we must point out a very obvious but most 
important fact—no panacea has been discovered in the inter- 
state-compact idea. It would be overstepping the bounds of 
ts usefulness to suppose that the compact will step in to take 
care, to any very large extent, of what has hitherto been ac- 
complished by other effective means. But we do believe that 
the idea will continue to play an increasingly significant role 
in our federal system. 

As a matter of political theory, as one commentator points 
out, the compact is an ideal compromise with the doctrinal 
pattern of the Constitution. It offers a technique for satisfy- 
ing certain generally shared social ambitions without distort- 
ing the federal structure of multiple sovereignty. 

It has been seen that the most important questions of 
interstate concern are beyond court relief. Legislation of con- 
tinuing effect must of necessity be resorted to, and such legis- 
lation, to be useful in regional matters, must be coterminous 
zeographically with the problems requiring control. More 
than a decade ago, Frankfurter and Landis recognized what 
is even more noteworthy today, namely, that: 

Regional economic areas demand continuity of administrative 
control in so far as control is to be exercised by law. [But] the cen- 
tral problem of law, it is becoming clearer every day, is enforce- 
ment. Experience overwhelmingly demonstrates that the demands 


2x Cf. John A. Chambliss, “Constitutional Control,” State Government, 1X 
(July, 1936), 1397-42. 
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of law upon economic enterprises, like the modern utilities, cannot 
be realized through the occasional explosions of law-suits but call 
for the continuity of study, the slow building up of knowledge, 
the stimulation of experiments, the initiative in enforcement which 
can only be secured through a permanent, professional administra- 
tive agency. The inventive powers exacted from modern state 
legislatures must grapple with problems whose stage is an inter- 
state region. Collective legislative action through the instru- 
mentality of compact by States constituting a region furnishes the 
answer.” 


While heretofore the compact has been employed chiefly 
in the settlement of disputes between states as sovereigns, it 
seems evident now that the potential utility of the device ex- 
tends to the entire range of permissible legislative activity. 
As we have indicated, recent compacts and proposals for com- 
pacts show an increasing realization of the possibilities in the 
instrument. The political prognosis is good; Alice Mary 
Dodd, an enthusiastic advocate of the use of compacts, says 
in part: 

At a time when practically every subject relating to governmen- 
tal activity is linked in the meshwork of partisan politics, that of 
interstate compacts is perhaps the only one which can claim the 
sympathy and endorsement of the leaders of both of the major 
parties. No President, of any party, has ever vetoed a bill granting 
congressional consent to a compact. During the last twenty-five. 
years successive Presidents have urged the adoption of state com- 
pacts. Cabinet members, Senators and Congressmen, Governors, 
and other state officials have more nearly reached a blissful state of 
harmony on this issue than on any other. It is, indeed, not an 
issue, for it does not seem to lend itself readily to controversy. But 
it is admirably adopted to action and to result.% 


Of course, too many compacts whose subjects are of rela- 
tively trivial importance might result in something ap- 
proaching chaos. To avoid such an unnecessary result, we 
would do well to suggest limitations to the use of the com- 
pact. It must, in all cases, be supplementary to both state 

» “The Compact Clause: A Study in Interstate Adjustments,” Yale Law 
Review, XXXIV (May, 1925), 708. 

23 “Interstate Compacts,” United States Law Review, LXX (October, 
1936), 573. 
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nd federal action and must at no time hinder either. The 
imitations on subject matter, on the other hand, seem to be 
atters of gradation and degree and subject to expansion with 
he passage of time. It has been found that “governmental 
roblems,”’ such as boundary disputes; subject matter involv- 
g definite conclusions and uniform laws, to be administered 
hrough already existing departments of government; issues 
nvolving only two states, that can be settled once for all, 
‘equiring no continuous planning and administration—all 
these belong in the group of most tractable candidates for 
nterstate handling.*4 But this does not necessarily mean that 
all other types of problems are completely ill-adapted to the 
nstrument. With the apparently secular trend toward ob- 
ectivization of problems once considered “unsuitable,” with 
che possible aid from the federal government previously sug- 
zested, the compact should be of real service to the nation in 
she future. There will be many discouraging difficulties, but 
we feel that the compact idea should nevertheless be utilized 
wherever it appears to be applicable. It may well be the 
alternative to impotent, devitalized states, on the one hand, 
and an overburdened national government, on the other. 


24 National Resources Committee, Regional Factors in National Planning 
(Washington, 1936), chap. vi, “The Interstate Compact.” 
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